STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ROBERT EDMONDS,
Petiti oner,
Case No. 99-5281

VS.

DEPARTMENT OF MANAGEMENT SERVI CES,
Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on April 26, 2000, at M am and Tal | ahassee, Florida, by video
t el econference before Susan B. Kirkland, a designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Robert M Ednonds, pro se
1729 26th Avenue
Vero Beach, Florida 32960

For Respondent: Larry D. Scott, Esquire
Departnent of Managenent Services
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

Whet her Petitioner should be excluded fromparticipating in
the Florida Retirement System from January 8, 1989, through

Cct ober 13, 1995.



PRELI M NARY STATEMENT

Petitioner, Robert M Ednonds (Ednonds), requested
Respondent, Departnent of Managenent Services, Division of
Retirement (Departnent), to audit his retirenment account to
determ ne his years of eligible service in the Florida Retirenent
Service (FRS). The Departnent determ ned that Ednonds was
eligible for retirenent service credit from March 7, 1984,

t hrough Decenber 1988, and denied retirenent service credit from
January 8, 1989, through October 13, 1995. Ednonds requested an
adm ni strative hearing, and the case was forwarded to the

Di vision of Adm nistrative Hearings for assignment to an

Adm ni strative Law Judge.

At the final hearing, Ednonds testified in his own behal f
and called Leroy Kretschmar as his witness. Petitioner's
Exhibits 1 and 2 were introduced into evidence. The Departnent
call ed David Ragsdal e, David Aldet, and Virginia Russell as its
W tnesses. Respondent's Exhibits 3-5, 10, 11, 15-18, and 20-23
were admtted into evidence. Respondent's Exhibit 22 was
admtted relating to conversati ons on Novenber, 21, 1997 and
Novenber 26, 1997, but not relating to conversations on January
23, 1998.

Oficial recognition was taken of Chapter 60S-1, Florida
Adm ni strative Code, and Chapter 121, Florida Statutes.

No transcript was ordered. The parties agreed to file

proposed recomended orders on or before May 18, 2000. The



parties tinely filed their proposed recommended orders, which
have been considered in rendering this Recomended O der.

FI NDI NGS OF FACT

1. In March 1984, Ednonds was hired by the Village of E
Portal Police Departnment. His position was described by the
chief of police as a part-tinme position. Ednonds retired from
the police departnent on Cctober 13, 1995.

2. Ednonds was hired to work when other police officers
were not available to work their shifts due to illness or annual
| eave. He did not have regularly schedul ed shifts. The police
chief would notify Ednonds when he was needed, and Ednonds woul d
work the shift of the officer who was unavail able. Sonetines
Ednonds woul d be schedul ed nonths in advance. Ednonds coul d
decline to work if he was unavail able. He had his own busi ness,
and there were tinmes when he had a conflict and could not work
when cal l ed. Ednonds did not receive annual or sick |leave. He
was not guaranteed a certain anount of work.

3. Sonetine after Ednonds was hired, the police departnent
instituted a reserve police officer program in which volunteers
rode with police officers enployed by the Village of El Portal.
The reserve officers were required to volunteer at |east 18 hours
a nont h.

4. From March 1984 through May 1988, the Village of E
Portal made contributions to the FRS on Ednonds' behal f. Based

on the evidence presented, it appears contributions on Ednonds'



behal f were di scontinued because he was being treated as a
reserve officer for purposes of retirenent benefits. However,
Ednonds was never hired as a reserve officer. Ednonds was not
informed that the Village of El Portal had discontinued paying
into FRS on his behal f.

5. The records fromthe police departnent do not show the
anmount of tinme that Ednonds worked from March 1984 t hrough
Decenber 1988. Ednonds suffered a seizure in 1988 and did not
work for at |east six nonths during that year.

6. From 1989 to 1995, Ednonds worked a total of 38 days
with the Village of EIl Portal Police Departnment. Ednonds worked
two days in 1989, beginning on January 8. He work for two days
in 1990. In 1991, he worked ten days. In 1992, he worked eight
days. Ednonds worked three days in 1993, and ten days in 1994.
He worked five days in 1995.

7. In 1997, Ednonds requested the Departnment to audit his
retirement account to establish his retirenent service credit.
The Departnent requested information fromthe Village of E
Portal concerning Ednonds' enploynent with the police departnent.
Based on the information supplied by the Village of El Portal,

t he Departnent determned that at |east from January 8, 1989,
t hrough Cctober 13, 1995, Ednonds was a tenporary "on-cal "
enpl oyee; thus, he was excluded fromthe FRS for that period of

tine.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the parties to and the subject matter of this proceeding.
Section 120.57(1), Florida Statutes.

9. The FRS is codified in Chapter 121, Florida Statutes.
Section 121.051, Florida Statues, and provides for conpul sory
participation in the FRS for all enployees hired after Decenber
1, 1970. Section 121.021(11), Florida Statutes, defines enployee

as foll ows:

[ Al ny person receiving salary paynents for
work performed in a regularly established
position and, if enployed by a city or
special district, enployed in a covered
group.

10. Pursuant to Section 121.021(52)(b), Florida Statutes,
"a reqularly established position" is defined as foll ows:

In a | ocal agency (district school board,
county agency, comunity college, city, or
special district), the termneans a regularly
establ i shed position which will be in
exi stence for a period beyond 6 consecutive
nmont hs, except as provided by rule.

11. Rule 60S-1.004(5), Florida Adm nistrative Code,

provi des:

(5 An enployee who is filling a tenporary
position shall not be eligible for nmenbership
in the Florida Retirenment System . . . A
position neeting the definition bel ow shall
be a tenporary position

* * %
- (b) A tenporary position in a local agency
is:
1. An enploynment position which wll not
exi st beyond 6 consecutive cal endar nont hs;
or



2.  An enploynent position which is |listed
below in (d) regardl ess of whether it wll
exi st beyond 6 consecutive nonths.

* * %

(d) The followi ng types of positions in a
| ocal agency are considered tenporary
positions for retirenent purposes.

* * %

5. On Call Positions (positions filled by
enpl oyees who are called to work unexpectedly
for brief periods and whose enpl oynent ceases
when the purpose for being called is
satisfied).

12. Ednonds had an on call position with the police
departnment of the Village of El Portal fromat |east January 8,
1989, through Cctober 13, 1995. He worked when he was needed and
had no guarantee of further enploynent after he conpleted the
work for which he was called to do. He did not have a regularly
schedul ed shift and did not earn either annual or sick |eave. He
could decline to work if he desired.

13. Ednonds' position was simlar to the positions of pool

nurses in Hillsborough County Hospital Authority v. State, Dept.

of Admn. Div. of Retirenent, 495 So. 2d 249, 253 (Fla. 2d DCA

1986), in which the court held that pool nurses occupied
tenporary positions and could not be considered as nenbers of the
FRS. The court described the pool nurses' positions as foll ows:

The nurses in the pool have no guarantee
that they will be called and have no
obligation to work if called. They may avoid
their coomtnment to work a particular shift
by giving as little as twenty-four hours'
notice. They can and do work for other
hospitals. They are paid nore than regul ar
enpl oyees, but they receive no fringe
benefits.



14. Because Ednonds occupi ed an on call position, he was
not eligible to participate in the FRS from January 8, 1989,
t hrough Cct ober 13, 1995.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a Final Order be entered finding that
Robert M Ednonds was not eligible to participate in the Florida
Retirenent System from January 8, 1989, through October 13, 1995.
DONE AND ENTERED this 15th day of June, 2000, in

Tal | ahassee, Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of June, 2000.

COPI ES FURNI SHED

Larry D. Scott, Esquire

Depart nent of Managenent Services

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Robert M Ednonds
1729 26th Avenue
Vero Beach, Florida 32960



Ron Poppell, Interim D rector

Di vi sion of Retirenent

Depart nent of Managenent Services
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Paul A Rowell, General Counsel
Depart nent of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.



